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SHAREHOLDER
PROPOSALS
Some Tips from an
In-House Lawyer:
Working with Shareholder
Proposals and Proponents
By Rick Hansen
For many companies, fall marks the beginning of yet another proxy season. Although
the annual proxy season would not end until
the annual meeting sometime in the spring, getting started earlier each season has become the
norm. These days, proxy season (like professional basketball season) seems to be an almost
year-round thing.
For many companies, the “official” opening
of proxy season is often marked by the receipt
of its first Rule 14a-8 shareholder proposal.
(Rule 14a-8 under Section 14 of the Securities
Exchange Act of 1934 provides a means for
eligible shareholders to have their proposals
printed in a company’s proxy statement and
voted upon by their fellow shareholders at a
Continued on page 2
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pre-season and post-season reports, Web casts,
and proxy season “scorecards” available on its
Web site, www.issgovernance.com, for free. In
addition, many law firms publish client alerts
and memos throughout each proxy season to
address significant proposal trends and votes.
You can usually find these alerts and memos on
the law firm’s Web site. TheCorporateCounsel.
net keeps an excellent library of these alerts and
memos available to its members.

company’s annual or special meeting.) Receipt
of a proposal means rules, deadlines, negotiating with shareholder proponents, correspondence, board briefings and responses, and, in
some cases, no-action requests. Shareholder
proposals can be a very time consuming aspect
of the annual proxy season.
I was first introduced to shareholder proposals many years ago while in private practice
working for a number of large public company clients. That experience has proven very
valuable to me; shareholder proposals seem
to follow me wherever I go. This exposure to
shareholder proposals over the years has frequently prompted me to reflect on their role in
“corporate discourse” and, more specifically,
to put down on paper some basic suggestions
for handling them, especially for corporate secretaries and my in-house peers who might see
them only infrequently.

Knowing the latest proposal and vote trends
is only part of your offense, however. You
must also understand those trends in the context of your company’s shareholders and your
company’s governance and other practices. For
example, do your company’s current governance
structures make it a good candidate to receive a
proposal to declassify the board, redeem a poison pill, permit shareholders to call for special
meetings, or some variant of the numerous
governance related proposals out there? Or,
perhaps your company operates in an industry
or in locations that makes it particularly vulnerable to certain social and environmental related
proposals. Do you know what kind of proposals your competitors typically receive and is
your company vulnerable to receiving these
same types of proposals?

In this article, I offer some tips for working
with Rule 14a-8 shareholder proposals and proponents. For purposes of this article, “proposal”
refers to both the proposal and the proponent’s
statement in support of the proposal.
(1) Monitor Proposal Trends, Know Your
Shareholders and Assess Your Company’s
Vulnerabilities—You know the adage: the best
defense is a good offense. A good offense in the
world of shareholder proposals means staying
abreast of which proposals are hot and which
are not, knowing your shareholders and how
they’re likely to vote on particular proposals, and understanding your company’s vulnerabilities to particular proposals and possible
responses.

Once you know which proposals your company might be vulnerable to you can begin
to analyze how your shareholders are likely
to vote on those proposals. My guess is that,
regardless of your company’s size, your top 25
to 50 shareholders are institutions or funds. A
good place to start is to identify these shareholders and then identify their proxy voting
policies, if any. Many of your top shareholders may follow ISS’s or some other proxy
advisor’s voting recommendations, or perhaps
they have adopted their own proxy voting
guidelines. If you’ve hired a proxy solicitor
like Georgeson, they can greatly assist you in
this work.

There are a number of resources for keeping up on the latest proposal and vote trends.
My favorite resource is Georgeson’s Annual
Corporate Governance Review.1 Each year’s
installment contains an excellent look-back and
look-ahead of the significant proposals and
trends, as well as comprehensive data for proposals by category and company. ISS, formerly
RiskMetrics (at least this week), although principally a subscriber service, makes some of its
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If not, many firms, Fidelity and BlackRock
being examples, publish their proxy voting
guidelines on their Web sites. If all else fails you
can also contact the person at each institution
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long list of other proposal matters of interest
to companies and proponents.

or fund that is responsible for voting your
company’s shares and ask them about their voting guidelines. (One piece of advice when doing
so, though: be sure to talk to the person that
actually casts the votes rather than the financial
analyst who may interface with your investor
relations team, as many institutions and funds
bifurcate these responsibilities.) Understanding
how your shareholders are likely to vote on any
particular proposal can give you a head start on
responding to a proposal once it actually comes
through the door.

• Staff Legal Bulletin No. 14A (July 12, 2002)
clarifies the Staff’s position on shareholder
proposals relating to shareholder approval of
equity compensation plans.
• Staff Legal Bulletin No. 14B (September 15,
2004) updates some of the guidance contained in SLB No. 14 and additionally sets
forth the Staff’s views on the application of
Rule 14a-8(i)(3) (violation of proxy rules)
and its relationship with Rule 14a-9 (false
or misleading statements in connection with
proxy solicitations), opinions of counsel, and
other no-action request processing matters.

(2) Know the Rules and Be Familiar with the
Staff’s Guidance—Shareholder proposals are
subject to a number of eligibility or procedural
and substantive requirements and considerations. It is essential that you know and understand Rule 14a-8—the “body and soul” of the
shareholder proposal process—and the interpretive guidance that has been issued by the
Staff of the Division of Corporation Finance at
the Securities and Exchange Commission. (This
is especially important because you can bet that
many of the proponents you’ll encounter know
the rules and guidance very well.) Rule 14a-8
is written in an easy-to-understand question
and answer format, consisting of 13 questions
and answers. The rule addresses, among other
things, who is eligible to submit a proposal, the
procedures that a shareholder must follow when
submitting a proposal, the deadline for submitting a proposal, and the bases upon which a
company may seek to exclude a proposal and
the procedures it must follow to demonstrate
that it may do so.

• Staff Legal Bulletin No. 14C (June 28, 2005)
clarifies the Staff’s views as to the application of Rule 14a-8(i)(6) (“absence of power/
authority”) to proposals calling for director independence, the application of Rule
14a-8(i)(7) (“ordinary business”) to proposals addressing environmental or public
health issues, written materials that should
accompany no-action requests, withdrawal
of proposals and no-action requests, and
additional matters of interest to companies
and proponents.
• Staff Legal Bulletin No. 14D (November 7,
2008) sets forth the Staff’s position on shareholder proposals recommending, requesting, or requiring a board of directors to
unilaterally amend the company’s articles
or certificate of incorporation, provides the
email address established for submission of
no-action requests, and provides additional
guidance on notices of defects.

Since 2001, the Staff has issued six Staff Legal
Bulletins (Nos. 14 through 14E) addressing
numerous issues arising under Rule 14a-8. The
number and frequency of the Staff’s bulletins is
itself a good indication of the battleground that
shareholder proposals have become.

• Staff Legal Bulletin No. 14E (October 27,
2009) clarifies the Staff’s position as to the
application of Rule 14a-8(i)(7) “ordinary
business” to proposals relating to risk and
CEO succession planning.

• Staff Legal Bulletin No. 14 (July 13, 2001)
explains the Rule 14a-8 no-action process
and the Staff’s role in the process, deadlines
and the proper methods of calculating deadlines, eligibility and procedural requirements,
notices of defects, revising proposals, and a
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It is rumored that yet another bulletin is
in the works to address, among other things,
proof of share ownership and related issues
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is required to provide the shareholder with
a copy of its response no later than 30 calendar days before it files its definitive proxy
statement and form of proxy with the SEC.
(Rule 14a-8(m)(3)) Note that this deadline
may change in the event a Staff no-action
response requires a proponent to modify
their proposal.

arising out of the Apache Corporation v. John
Chevedden litigation earlier this year.
I keep a binder with each of these bulletins
on my desk throughout the proxy season.
(3) Know the Deadlines—The shareholder
proposal process includes many important
deadlines. Staff Legal Bulletin Nos. 14 and 14B
in particular contain extensive guidance as to
determining the appropriate deadlines. Here are
the big ones:

(4) Check Proposals for Eligibility or
Procedural Defects As Soon As They Arrive—
Shareholder proponents and their proposals
must meet certain eligibility or procedural
requirements. These requirements relate to
timeliness, share ownership and proof thereof,
meeting attendance, number of proposals, and
length of proposal. (Rule 14a-8(a)-(f)) In addition, proponents must provide a statement that
they intend to continue to hold the securities
through the date of the meeting.

• Proposals for a regularly scheduled annual
meeting must be received at the company’s
principal executive offices not less than 120
calendar days before the release date of the
previous year’s annual meeting proxy statement. (Rule 14a-8(e)) This deadline should
be printed in your proxy statement. Note
that the rule contains language respecting
the deadline for special meetings or instances
where the company may not have held a
regularly scheduled annual meeting or the
meeting date is more than 30 days sooner or
later than last year’s meeting.

The timing of your evaluation as to whether
a proponent has satisfied these requirements is
critical. As noted above, if a company seeks to
exclude a proposal because the shareholder has
not complied with an eligibility or procedural
requirement of Rule 14a-8, it must notify the
shareholder of the alleged defect(s) within 14
calendar days of receiving the proposal. The
shareholder then has 14 calendar days after
receiving the notification to respond. Staff
Legal Bulletin Nos. 14, 14B, 14C and 14D contain extensive guidance as to eligibility and procedural issues. Rule 14a-8 explicitly states that a
company need not provide a notice of defect(s)
for a deficiency that cannot be remedied (for
example, failure to submit the proposal by the
submission deadline). Remember though that
even if a defect cannot be remedied and you
wish to exclude the proposal from your proxy
statement, you are still required to submit a noaction request to the Staff.

• If a company seeks to exclude a proposal
because the shareholder has not complied
with the eligibility or procedural requirement
of Rule 14a-8, it must notify the shareholder
of the alleged defect(s) within 14 calendar
days of receiving the proposal. The shareholder then has 14 calendar days after receiving the notice to respond. -Rule 14a-8(f)
• If a company intends to exclude a proposal
from its proxy materials, it must submit its
no-action request to the SEC no later than
80 calendar days before it files its definitive
proxy statement and form of proxy with the
SEC. (Rule 14a-8(j)) Occasionally, if a company can demonstrate “good cause,” the Staff
will waive the 80 calendar day requirement.

My practice is to review a proposal, vet it
for procedural defects, and send a notice of
defects to the proponent, if necessary, on the
same day as receipt of the proposal. (Obviously
this schedule may slide into the next day when
proposals are received at the end of the day or
after business hours.) I have developed a form

• If a proposal appears in a company’s proxy
material, the company (typically the company’s board) may elect to include a statement
as to why shareholders should vote against
the proposal. (See Tip No. 9) The company
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or some other person’s office using another
address, fax number or email address. Don’t let
yourself be surprised by finding out late in the
game that a proposal you didn’t know about has
been sitting on another fax machine somewhere
for several days. Date stamp proposals and all
subsequent proponent correspondence immediately upon receipt. Inevitably, disputes arise
as to when exactly a proposal or other communication was received. I find it very helpful to
circulate a memo early in the proxy season to all
offices and staffs who might receive proposals
alerting them to what to do if they receive one.

checklist that tracks the eligibility and procedural requirements and I use it to “check-in”
proposals as they arrive and review them for
eligibility and procedural defects. A copy of this
form follows this article.
If and when you send the proponent a notice
of eligibility or procedural defects, make sure
you send it in a way that is subject to verification of receipt, for example, via email, federal express, or registered mail. You may need
to demonstrate that your notice was actually
received. More importantly, make sure your
notice is correct as to form and content. Staff
Legal Bulletin Nos. 14, 14B, 14C and 14D contain very specific guidance as to the appropriate form and content of correspondence with
proponents apprising them of eligibility or
procedural defects. At a minimum you should
(i) provide adequate detail about what the
proponent must do to remedy the eligibility or
procedural defect(s); (ii) include a copy of Rule
14a-8 with the notice; (iii) explicitly state that
the proponent must transmit his or her response
to the company’s notice within 14 calendar days
of receiving the notice (as opposed to stating a
specific calendar date deadline); and (iv) send
the notice by a means that allows you to determine when the proponent received the notice.
As much as possible, you should use language
that tracks the language of Rule 14a-8.

(5) Contact Shareholder Proponents Early
in the Process—In my view, dialoguing with
shareholder proponents can be very beneficial,
whether a proponent is determined to have
a vote or simply trying to get the company’s
attention and initiate dialogue. Your willingness to dialogue with a proponent can create
goodwill and a spirit of cooperation rather
than antagonism. If you can reach out to a
proponent sooner rather than later you may be
surprised to find they are willing to withdraw
the proposal in exchange for dialogue, a win for
both sides.
Of course, many proponents are looking for
concrete action by your company, not just dialogue. In this respect, it’s wise for both you and
the proponent to establish expectations up front
regarding the nature of the dialogue and any
possible action. And, while continuing dialogue
is important, don’t take your eye off the noaction clock, which is to say that you may need
to file a no-action request within the prescribed
deadline, even if your dialogue with the proponent is ongoing. Be clear with the proponents as
to why you are filing, even though you wish to
continue dialogue.

One last thought here. Your ability to handle
shareholder proposals in a timely and efficient
manner depends, in part, upon having your own
“house in order.” By this I mean that you should
ensure that your internal procedures for receiving and processing shareholder proposals are
well thought out and primed to run smoothly.
For example, have you determined and communicated to need-to-know personnel which
mail centers, fax machines and email accounts
should be monitored for incoming shareholder
proposals and related correspondence?

I recognize that there are proponents who
simply refuse to engage at all with the targets of
their proposals. In these cases, I still think it’s
wise to put your company’s best foot forward
and at least invite the proponent to discuss the
proposal with you. At least then you cannot
be charged with ignoring the concerns of the
proponent.

Even though your proxy statement may
clearly state that proposals should be sent to the
corporate secretary’s office at such-and-such an
address, fax number or email address, invariably
a proponent will send a proposal to your CEO’s
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or “appeal” the decision to the SEC’s five
commissioners. The details and merits of that
process are beyond the scope of this article.)

Two other points on dialoguing with proponents. First, do yourself a favor by getting your
subject matter experts and functional experts
involved, especially for social and environmental proposals involving subject matter that
requires a certain level of expertise. You might
lose credibility with a proponent if they can
sense that you’re really not the subject matter
expert on their issue. Second, do your homework on the proponent and their proposal. It’s
helpful to know how the proponent’s proposal
or similar proposals have fared at other companies and how your peers at those companies
have responded to the proposal and interacted
with the proponent.
(6) Determine Whether You Have a Credible
Basis for Submitting a No-Action Request to
the Staff—Under Rule 14a-8, a company may
seek to exclude a shareholder proposal on the
basis of eligibility or procedural and substantive
defects. I have touched on the potential eligibility or procedural defects above. Rule 14a-8(i)
lists 13 different substantive bases upon which
a company may challenge a proposal including:
improper under state law ((i)(1)); violation of law
((i)(2)); ordinary business ((i)(7)); conflicts with
company proposal ((i)(9)); substantially implemented ((i)(10)); and resubmissions ((i)(12)).

As noted above, the Staff’s bulletins contain
extensive guidance on the no-action process
and the Staff’s approach to certain types of
proposals vis-à-vis the substantive bases for
exclusion. In addition, the Staff has issued
hundreds of no-action responses over the years
responding to no-action requests from companies to exclude all kinds of shareholder
proposals. These no-action responses should
be searched to determine whether there is
(or is not) a “precedent” for your no-action
request. (I use “precedent” loosely, as the
Staff’s decisions are informal, non-binding and
not necessarily precedential.) Except for the
most novel proposals, there is likely some company out there that has requested no-action
relief for a proposal similar to the one you’ve
received. Prior letters can give you important clues as to accepted arguments and Staff
conclusions. Westlaw and Lexis both contain
searchable databases of the Staff’s no-action
responses. Since 2007, the Staff has posted on
its Web site incoming no action requests as well
as the Staff’s responses. (See http://www.sec.
gov/divisions/corpfin/cf-noaction/14a-8.shtml).

Of course, you can’t just look at the rules and
decide for yourself that a proposal is in or out
of your company’s proxy statement. Rule 14a-8
requires that a company submit a no-action
request to the Staff and explain why the company plans to exclude the proposal. Indeed, the
company bears the burden of demonstrating that
it’s entitled to exclude the proposal and the Staff
will not consider any basis for exclusion that is
not advanced by the company. (Rule 14a-8(g),
(j)) As part of its review, the Staff will analyze
your request, the prior no-action responses you
and the proponent cite and, if applicable, any relevant case law and opinion of counsel. The Staff
may also review its prior no-action responses,
even if not cited by you or the proponent. The
Staff will issue a letter concurring or not concurring with the company’s request. (Once the
Staff issues a response to a no-action request,
the “losing” party can request reconsideration

If you have a credible (and I emphasize credible) basis for requesting no-action, go for it.
That’s your company’s right and you shouldn’t
be afraid to invoke it. I counsel you to be
careful though and not to abuse that right or
the no-action process, as doing so will, in my
opinion, jeopardize your credibility with the
Staff, proponents and shareholders. Over the
years, I have had clients and known companies that choose to file a no-action request for
every shareholder proposal received, regardless of the subject of the proposal, the identity
of the proponent, and, frankly, the merits of
the no-action request. In my view, this kneejerk reaction to a proposal can do more harm
than good in some cases. Your decision to file
a no-action request should be thoughtful and
reasoned and take into account a number of
considerations, many of which I address in
Tip No. 7.
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of this notice to the proponent). This allows
the Staff to move on to other requests. Staff
Legal Bulletin No. 14 (July 13, 2001) contains
helpful guidance on matters the Staff wishes
you to address when withdrawing a no-action
request.

If you do submit a no-action request don’t
treat the task lightly. Putting together a wellreasoned and argued no-action request is, in
many respects, no different than writing a good
appellate brief (though it certainly need not
be as long). The good news is that each noaction response you review was the product of
a no-action request. Many of these no-action
requests are worthy models for you to follow
in drafting your own request. (Beware though,
you will find lots of no-action requests that
probably aren’t worth modeling.) Remember
that if you argue a proposal is excludable under
Rule 14a-8(i)(1) (improper under state law)
or (i)(2) (violation of law) you should get an
opinion of qualified counsel to that effect. In
October 2007, O’Melveny & Myers published
an alert for its clients—No-Action Requests
Under the Shareholder Proposal Rule: a Dozen
“DON’Ts” )—which I recommend as a very
worthwhile resource when writing no-action
requests.2 Borrowing O’Melveny’s approach, let
me suggest a couple “Dos”:

(7) Think “Strategically” About Whether to
Pursue a No-Action Request—As I mentioned
above in Tip No. 6,your decision to file a
no-action request should be thoughtful and
reasoned and take into account a number of
considerations. One question I believe you
should always ask yourself is this: “Is pursuing a no-action request ‘strategically’ the right
thing to do?” A December 2008 Corporate
Governance Commentary issued by Georgeson
and Latham & Watkins3 contains this important advice:
Even if a shareholder proposal may be excludable under Rule 14a-8, the company may want
to consider whether it actually wants to seek a
no-action request. . . Since there is a monetary
and management time cost to seeking a noaction letter, a company may decide to include
the shareholder proposal in its proxy statement
without seeking no-action relief. It may also
decide to pursue a no-action letter in combination with a number of strategic considerations
regarding which courses of action to pursue.

• Do submit your request as early as you can.
Generally, the Staff operates on a first in,
first out basis.
• Do include with your request all correspondence between your company and the proponent, including all co-proponents or co-filers.
If the Staff has to come back and ask you for
any correspondence, it can add additional time
to the processing of your no-action request.

• Who is the proponent? Companies should
consider who is making the proposal, their
history, their other interests in the company
and its industry, and the success of the
proponents and their proposals with other
companies.

• Do submit your no-action request to the Staff
via email at shareholderproposals@sec.gov and
an email copy the proponent, or in the case
of multiple proponents, the lead proponent.
This facilitates easy transmission to all concerned, reduces transit time and postage. Be
aware that there seem to be limits on the size
of files that may be accepted at shareholderproposals@sec.gov so you may need to break
up your submission into one or more emails.
I find this is helpful if a no-action request
contains a number of exhibits, for instance.

• What is the proposal? The nature of the proposal is critical. For example, if it is one where
there is either a high likelihood of success or
failure, the company needs to consider how
much time and expense it is willing to spend
to defeat the proposal.
• What is the likelihood of success? It is very
important for the company to understand
its shareholder base, the various positions
of its shareholders on the issues raised by

• Do notify the Staff immediately if you desire
to withdraw a request (and provide a copy
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Once the company has all of this information,
it will know how much time and energy to put
into trying to defeat or minimize the vote for
the proposal.

the proposal, and the likelihood of how its
shareholders would vote on the proposal. This
can be done through a combination of a company’s own shareholder outreach program
and work with its proxy solicitor to understand its shareholder base and to obtain the
solicitor’s voting projections on the proposal.

(8) If You are Feeling Uncertain or Overwhelmed, Ask for Help—You’re not alone. If
you receive a shareholder proposal, undoubtedly
another company and your peers at those companies has dealt with it in the past. Don’t be afraid to
network and talk to your peers about their experiences with the proponent and the proposal.

• What is the company’s track record? A company may not want to seek no-action relief
from the SEC when it has a strong record of
being proactive in the subject matter of the
shareholder proposal, such as social and environmental issues. . . Companies usually make
this decision when they are confident that their
proactive record in the particular area (which
they should detail in their proxy statements
and perhaps also on their Web sites) speaks so
strongly in their favor that they expect a low
shareholder vote in favor of the proposal.

For me, one of the chief benefits of my membership in the Society of Corporate Secretaries &
Governance Professionals is ready access to peers
at other public companies who have experience
with proponents and proposals.4 In my experience, these peers are generally ready and willing
to share information, tips and advice. Do not
forget that there are also a number of law firms
that have substantial experience dealing with
shareholder proposals and can be an invaluable
resource and partner throughout the process.

• How important is the issue to the company?
The company should consider, based on legal
and other reasons, how important it is for the
company to defeat the proposal. For example, a precatory proposal typically has far less
impact on the company than a legally binding proposal. In some situations, a company
may already be considering the topic of the
proposal and may be close or ready to adopt
the action requested by the proponent.

(9) Tailor Your Board Response to the Content
of the Proposal—Your board’s response to the
shareholder proposal (sometimes referred to
as a “statement in opposition”) will appear
alongside the proposal in your proxy statement.
These response statements are your board’s and
company’s best opportunity to share their views
on the proposal. They may be long or short,
depending upon the subject matter of the proposal. In my view, a good board response should
evidence the fact that the board is sensitive to the
underlying issues and concerns, has thoughtfully
evaluated the proposal, and can clearly and concisely articulate its position on the proposal.

• Should the company implement the proposal?
Based on business or legal considerations, the
company may determine that it makes sense
to implement some or all of the shareholder
proponent’s initiatives. This could come up
in the case of certain social and environmental proposals, where, [for example] a company publicly discloses the positive steps that
it is taking in the area and further steps it is
exploring for the future. A company may also
consider making a management proposal on
the same topic, but one which does not go as
far as the shareholder proposal.

Since other companies have likely received
the same proposal before and included a board
response in their previous proxy statements,
it is helpful to review these other companies’
board responses. Be wary of simply copying
these though. Take the time to help your board
craft a response that speaks meaningfully to
the content of the proposal you received and
your company’s particular circumstances and
views. Remember too, as noted above, that

This initial background work gives the company helpful insight into the resources it may
want to deploy in reviewing its non-legal [i.e.
non-no-action request] strategic alternatives.

The Corporate Governance Advisor
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shareholder proponents are entitled to receive a
copy of your board’s response to their proposal
at least 30 days in advance of the date you will
file your definitive proxy statement and form of
proxy with the SEC. (Rule 14a-8(m)(3))

been submitted and voted on during multiple
seasons because they were encouraged by the
company’s willingness to continually engage
and take action. Over time your diligent work
can certainly bear fruit in a variety of ways.

(10) Keep Communicating Even When Proxy
Season is Over—Just as proxy season now
seems to be an almost year-round thing, so too
should your efforts to engage with potential
proponents and your shareholders. Effective
outreach and communications programs can
help you stay abreast of issues of interest to
your shareholders and encourage potential proponents to opt for dialogue rather than shareholder proposals. In my experience potential
proponents are less likely to submit a proposal
to a company that has a reputation for dialoguing with concerned shareholders. In addition, I
have personally witnessed a proponent finally
assenting to withdrawing a proposal that had

Give yourself a head start on your next proxy
season now by thinking about how your company will handle any shareholder proposals that
come through the door. Hopefully, you will find
some of the tips I have suggested useful. Good
luck.

Notes
1. The most recent version of which you can download
for free at http://www.georgeson.com/usa/acgr_online.php.
2. Available at O’M&M’s Web site, www.omm.com.
3. Available at L&W’s Web site, www.lw.com.
4. www.governanceprofessionals.org.

Sample Procedural & Eligibility Checklist/“Check-In Form”
for Shareholder Proposals
Proposal:
Date Received:

Proponent:
Defects Letter Deadline:

Submission Deadline (Rule 14a-8(e); 14a-5(f))
The proposal must be received by the Company (at its principal executive offices) by the deadline indicated in last year’s proxy statement, or, if not indicated, “not less than 120 calendar days
before the date of the Company’s proxy statement released to shareholders in connection with the
previous year’s annual meeting.”
NOTE: See Rule 14a-8(e) for guidance in the event the Company has changed the date of its
annual meeting more than 30 days before or after the first anniversary of the prior year’s meeting.
In order to avoid controversy, shareholders should submit their proposals by means, including
electronic means, that permit them to prove the date of delivery.
QUESTION:
What is the Company’s deadline for submission of shareholder proposals?
QUESTION:
When was the proposal received at the Company’s principal executive offices?

Volume 18, Number 6
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Submission Eligibility (Rule 14a-8(b)(1)-(2))
A shareholder must:
❑ be a record or beneficial owner of at least one percent or $2,000 of the Company’s securities
entitled to be voted at the meeting;
❑ have held the securities (of the presently constituted Company, i.e. no tacking for holdings in
a predecessor company) for at least one year by the date the proposal is submitted; and
❑ continue to hold the securities through the date of the annual meeting.
QUESTION:
What is the value of the shareholder’s securities?
NOTE: (as per SLB No. 14 at C(1)(a)) In order to determine whether the shareholder satisfies the $2,000 threshold, the Staff will look at whether, on any date within the 60 calendar days
before the date the shareholder submits the proposal, the shareholder’s investment is valued
at $2,000 or greater, based on the average of the bid and ask prices. Depending on where the
company is listed, bid and ask prices may not always be available. For example, bid and ask
prices are not provided for companies listed on the New York Stock Exchange. Under these
circumstances, companies and shareholder should determine the market value by multiplying
the number of securities the shareholder held for the one-year period by the highest selling
price during the 60 calendar days before the shareholder submitted the proposal. For purposes
of this calculation, it is important to note that a security’s highest selling price is not necessarily
the same as its highest closing price.
QUESTION:
How long has the shareholder held the securities?
QUESTION:
Did the shareholder’s correspondence indicate they would continue to hold the securities through
the date of annual meeting?
QUESTION:
Is the shareholder a Registered Shareholder or a Beneficial Shareholder?
If the shareholder is a Registered Shareholder:
❑ Company should verify the shareholder’s eligibility on its own; and
❑ Shareholder must provide a written statement that they intend to hold the securities through
the date of the annual meeting.
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QUESTION:
Has the Company (Transfer Agent) provided proof of holdings?
If the shareholder is a Beneficial Shareholder:
❑ Shareholder can provide a written statement from the “record holder” verifying that the shareholder
has owned the requisite securities for the requisite period (statements from investment advisors who
are not also record holders or submission of account statements do not count (as per SLB 14)) or
❑ Shareholder can provide a copy of a filed Schedule 13D, Schedule 13G, Form 3, 4 or 5 together
with a statement verifying that the shareholder has owned the securities for the requisite period.
❑ Shareholder must provide a written statement that they intend to hold the securities through
the date of the annual meeting.
QUESTION:
Has the “record holder” (broker or bank) provided proof of holdings?
Number of Proposals (Rule 14a-8(c))
A shareholder may submit no more than one proposal to the Company for the annual meeting.
QUESTION:
How many proposals did the shareholder submit?
QUESTION:
Does the proposal contain multiple sub-proposals?
Length of Proposal (Rule 14a-8(d))
A shareholder’s proposal and accompanying statement may not exceed 500 words.
QUESTION:
How many words does the shareholder’s proposal contain?
NOTE: (as per SLB No. 14 at C(2)) Any statements that are in effect arguments in support
of the proposal are counted, e.g. titles, numbers, and Web sites. Web site addresses are counted
as one word.
Notice of Procedural Defects (Rule 14a-8(f))
The Company must notify the shareholder in writing of any procedural/ eligibility defects (as
well as the time frame for the shareholder’s response) within 14 calendar days of receiving the
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proposal. The Company need not provide notice of a deficiency if the deficiency cannot be remedied (i.e. timeliness or sufficient security holdings).
QUESTION:
When is the deadline for sending a procedural defect(s) letter to the shareholder?
NOTE: A shareholder’s response to a notice of procedural/ eligibility defects must be postmarked, or transmitted electronically, no later than 14 days from the date the shareholder
received the Company’s letter.
NOTE: Refer to SLB No. 14 at C(6) and G(3), and SLB No. 14B at Section C, for guidance
on drafting and contents of procedural defects letters to shareholder. A no-action request must
be submitted for exclusion on basis of procedural defects.
Other Deadlines (Rules 14a-8(j) and (m))
(1) No-Action Requests
If the Company intends to seek no-action from the SEC, it must submit its no-action request
no later than 80 calendar days before it files its definitive proxy statement and form of proxy with
the SEC.
QUESTION:
When will the Company file its definitive proxy statement and form of proxy?
QUESTION:
When is the deadline for filing a no-action request?
(2) Board Responses
The Company must provide the shareholder with a copy of its board response no later than 30
calendar days before it files its definitive proxy statement and form of proxy. (See Rule 14a-8(m)(3)
for 5-day timeframe in the event the SEC requires the shareholder to revise the proposal.)
QUESTION:
When is the deadline for providing a copy of the board response?
NOTE: When calculating deadlines of any kind, be sure to observe the Staff’s counting conventions. See SLB No. 14 at C(3).
IMPORTANT REMINDER
Send all correspondence to shareholder (and the SEC) via a traceable service (i.e. email, federal
express or registered mail). Copies of all correspondence, tracking information, verifications of
receipt, fax delivery receipts should be kept in your files.
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DODD-FRANK
Revisiting Your Key Corporate Governance
and Disclosure Policies
By David M. Lynn, Brandon C. Parris and Andrew D. Thorpe
A number of important regulatory, legislative and market developments arising since the
onset of the financial crisis have made this an
ideal time to revisit your key corporate governance and disclosure policies in order to determine whether changes should be made to reflect
current law, standards or best practices, and to
determine whether additional policies should
be implemented in light of recent events. Many
of these key policies are critical to help protect
the company and its employees from potential
securities law violations and to provide assurance to investors and others that the company
is maintaining an appropriate “tone at the top”
through the implementation of the latest corporate governance best practices.

policies, a company should not overlook the
need to revisit the methodology used for communicating and training employees on the policies in order to ensure that those impacted by
the policies fully understand what is required,
how to comply and the potential consequences
of non-compliance.
There is no one-size-fits-all approach to corporate governance and disclosure policies. The
following suggestions may or may not be applicable to your company based on its individual circumstances. Nevertheless, it is useful to
compare your company’s policies to the latest
standards to ensure that best practices are considered and implemented, as appropriate.

Much like the financial scandals that brought
about the enactment of the Sarbanes-Oxley Act
of 2002, the recent financial crisis has focused
attention on the corporate governance and
disclosure practices of all public companies.
Following the enactment of the Sarbanes-Oxley
Act, public companies embarked on an effort to
revise or document for the first time many key
corporate governance and disclosure policies,
whether due to SEC disclosure requirements,
listing standards or as a result of evolving standards of best practices. These policies should
not be static, but rather should continually be
reassessed in light of a changing legal landscape
and the company’s needs. Against the backdrop
of the recent financial crisis and the related
legislative and regulatory responses, as well as
given the recent initiatives by shareholders and
proxy advisory firms, now is an ideal time for
companies to revisit many of these policies to
determine whether revisions should be made
to existing policies or whether new policies
are needed. In addition, when reassessing its

Insider Trading Policy
Concerns about insider trading are by no
means a new issue for public companies. In
light of the mandates of the Insider Trading
and Securities Fraud Enforcement Act of 1988,
general corporate compliance considerations
for directors seeking to fulfill their fiduciary
duties, and concerns about reputational risks
arising from potential insider trading claims,
insider trading policies have become a mainstay
of corporate compliance programs.
Recent trends with enforcement proceedings
brought by the US Securities and Exchange
Commission (SEC) and criminal proceedings
brought by federal prosecutors have demonstrated a renewed interest in insider trading
cases, with a particular focus in recent months
on large and complex insider trading rings
involving high profile individuals. In 2009, the
SEC filed 35 insider trading actions and federal
prosecutors brought criminal charges involving
insider trading against 31 individuals. These
cases have involved parallel civil and criminal
proceedings, aggressive penalties and, in some
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of time when the company’s officers, executives
and certain employees are prohibited from trading in the company’s stock, except for specific
exceptions. The date for beginning blackout
periods may range from as early as 30 days
before the end of the quarter to the end of the
quarter or even, in some cases, a day or two
after the end of the quarter, depending largely
on the specific nature of the company’s business.
Today, blackout periods will typically last until
the market has had time to absorb the earnings
release and reflect the information from the
release in the stock price, which typically may
be from one to three trading days after the earnings release. In light of recent events, companies
should evaluate whether additional executive
officers or employees should be covered by
pre-clearance requirements and blackout periods in light of their potential direct or indirect
access to material non-public information. In
addition, companies should consider adopting
specific procedures that would impose blackout
periods on selected employees in connection
with specific events, such as during the consideration of major strategic decisions, including
contemplated acquisitions or dispositions, as
well as potential customer wins, vendor problems or other potential material events. In the
case of special blackout periods, it is important to evaluate employees’ abilities to access
potential material non-public information, and,
in some cases, a blackout on trading may be
appropriate for all employees and directors.
In this regard, it is important for employees to
understand the significant ramifications that
can result from disclosing pending transactions
or other special situations to co-workers, family
members or others when a blackout period has
been imposed.

cases, an expanded scope of insider trading law.
Overall, this recent insider trading activity is
reminiscent of the Ivan Boesky-related scandals
of the 1980s in both the scope of the investigations and the level of media attention.
One of the notable developments with these
recent insider trading cases are the allegations against employees (including high profile
employees) of public companies that undoubtedly had robust insider trading policies in place.
This is a reminder that simply having a policy
in place is not sufficient if the policy is not
promoted and enforced within a company. The
increased level of enforcement activity provides
a good opportunity to revisit the insider trading
policy, both in terms of its content and the way
in which employees are trained on the applicability of the policy to them.
In addition to concerns about stepped-up
enforcement efforts, the financial crisis has particularly highlighted practices that are worth
revisiting in the context of insider trading policies, including the practice of allowing employees to hedge, pledge, or sell short the company’s
securities, or engage in derivative transactions
that have the same or similar effect. These activities can have significant consequences both for
the employee and the company, and thus now
warrant a closer look.

Potential Considerations
for Insider Trading Policies
While there are many considerations that
should be taken into account in drafting or
revising an insider trading program, several
key areas should be reviewed in light of recent
events.

Sharing Information About and Trading in
Securities of Other Companies—While the focus
of the insider trading program should be on
trading in the company’s securities, it is also
important for the insider trading policy to
contain provisions (or alternatively to include
provisions in the code of conduct) which make
clear that employees have an obligation to maintain the confidentiality of information about
companies that may potentially be acquisition

Pre-clearance Requirements and Blackout
Periods—Many companies have pre-clearance
requirements and a trading blackout period.
The pre-clearance requirements of an insider
trading policy generally require directors, officers and certain employees to pre-clear all of
their trades in the company’s securities with a
designated officer of the company. A trading
blackout period is defined as a specific period
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disclosure of whether any employee or director is permitted to purchase financial instruments that are designed to hedge or offset
any decrease in the market value of equity
securities granted as compensation or held
directly or indirectly by the employee or director. This disclosure may cause companies to
consider adopting policies or adding provisions
to existing insider trading policies or codes of
conduct to specifically address these types of
transactions. Among the options that boards
will likely consider include: (a) prohibiting
hedging transactions for employees and directors; (b) subjecting hedging transactions to a
pre-approval process; (c) restricting the types of
hedging transactions that may be undertaken;
or (d) continuing to permit hedging transactions without any specific policy on their use.

targets, business partners, vendors, customers,
etc. when the information is derived from the
company’s business relationship with those
entities. In this regard, employees should be
advised through the policy that they should not
trade in the securities of other companies based
on information derived from their course of
dealings with those companies.
Pledging, Hedging, Short Sales and Other
Similar Activities—Significant market swings
in connection with the financial crisis focused
attention on the issues arising in connection
with the practice of pledging shares by executives of public companies. The last time this
issue received so much attention was in the
midst of the WorldCom scandal, when Bernie
Ebbers, the former Chairman and CEO of
WorldCom, was forced to liquidate his considerable holdings of WorldCom stock as the
price rapidly declined following disclosure of
the scandal. The pledging of securities has,
in some circumstances, raised concerns as to
whether the executive’s or director’s interests
remain aligned with shareholders through
the equity awards obtained by the executive.
Similar concerns are often raised with hedging
arrangements or short sales of the company’s
securities. Additional considerations include
the potential adverse public perception of executives and directors engaging in these types
of transactions and the potential for liability
resulting from market sales of securities subject
to these arrangements. As a result, some insider
trading policies include express prohibitions or
restrictions with respect to pledging, hedging,
short sales, and similar activities (including
through the use of derivatives). Companies
need to carefully consider their responses to
these trends, particularly in light of the fact that
there are situations where an appropriately-tailored hedging transaction may be appropriate
for an individual, and potential concerns with
respect to that transaction can be addressed
through, for example, the adoption of a Rule
10b5-1 plan.

Confidentiality and Personal Responsibility—
The policy should make clear that the imposition of any special blackout period or the
fact that any intended trade has been denied
pre-clearance should itself be treated as confidential information, and should only be disclosed to those persons with a need to know
that information. Further, the policy should
place employees and directors on notice that,
in all cases, the responsibility for determining
whether an individual possesses material, nonpublic information rests with that individual,
and pre-approval of a transaction does not
constitute legal advice and does not in any way
insulate an individual from liability under the
securities laws.
Rule 10b5-1 Plans—Rule 10b5-1 trading
plans, when properly adopted, have become an
effective means for insiders to continue to trade
in their company’s securities even when they
are aware of material non-public information
and even during a blackout period. An effective insider trading policy should specifically
acknowledge the use of Rule 10b5-1 plans as an
exception to the general prohibitions on trading while in possession of material non-public
information. In light of recent attention paid
to Rule 10b5-1 plans by the SEC’s Division of
Enforcement and in the course of private litigation in the courts, a company may also want to

The Dodd-Frank Wall Street Reform and
Consumer Protection Act (the “Dodd-Frank
Act”) requires the SEC to adopt rules requiring
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parameters of the policy. Any changes to the
policy should be promptly communicated to
executive officers, directors and employees. It is
critical that any training and awareness efforts
focus on the potential consequences for the
individual and the company in the event of an
insider trading issue.

consider providing for some specific parameters
for Rule 10b5-1 plans in the insider trading
policy or in a separate Rule 10b5-1 Plan policy.
Such parameters might include: (1) specification of when a plan may be entered into, such
as only outside of a blackout period; (2) preapproval procedures for the plan; (3) a coolingoff period before the first trade under a Rule
10b5-1 plan is permitted to occur, which might
range from 14 to 90 days; (4) an admonition
regarding the termination of, and the entry into
new successive trading plans, as well as a mandatory waiting period following the termination
of a plan before a new plan may be adopted,
so as not to call into question the individual’s
good faith in adopting the first plan; and (5)
limitations on modifications to plans, including subjecting such modifications to the same
standards applicable for the termination of a
plan and entry into a new plan. Companies
should also consider adopting a policy requiring disclosure of the entry into Rule 10b5-1
plans, given that such disclosure may ultimately
prove beneficial in the event of private securities litigation, because a court can take judicial
notice of publicly disclosed plans in considering
allegations of scienter.

Regulation FD Policies
When Regulation FD was adopted in 2000,
some companies adopted formal policies to
govern the conduct of communications that
could potentially implicate Regulation FD. For
those companies that did adopt such policies,
now may be a good time to revisit those policies
in light of SEC Enforcement actions regarding Regulation FD and recent Compliance
and Disclosure Interpretations issued by the
Staff of the Division of Corporation Finance.
For companies that have not adopted a policy
governing compliance with Regulation FD or
a more broadly applicable investor relations or
public communications policy, the SEC’s recent
action in the administrative proceeding In the
matter of Christopher Black, Litigation Release
No. 21222 (September 24, 2009) should act as
the impetus to now adopt a formal policy and
ensure that executives, directors and employees are adequately trained to comply with
Regulation FD.

Implementing Effective Audit Procedures—
Given the significance of a potential breach
of an insider trading policy, it is important to
establish appropriate audit procedures that will
not only serve to detect potentially problematic
trades, but will also serve as a deterrent against
violations of the policy and federal securities
laws. Today, with significant advances in technology, there are available tools that companies
could use to facilitate the audit of employee
trades and compliance with the policy.

With respect to the SEC’s enforcement efforts
since the adoption of Regulation FD, several
key concepts should be considered and factored
into the drafting or updating of a Regulation
FD policy. First, it is evident from the SEC’s
actions that private meetings with analysts or
institutional investors are particularly fraught
with risk from a Regulation FD perspective,
and as a result special precautions should be
considered whenever such meetings take place.
It is important to remember that any determination as to whether or not material non-public
information was communicated during a private
meeting with analysts or investors will be made
by the SEC in hindsight, with the benefit of
looking at a myriad of external evidence, such
as stock price movements or the recollections

Training and Awareness – Perhaps the most
important element of implementing an effective insider trading program is to take all of the
steps necessary to ensure that executive officers, directors and employees understand and
are aware of the policy at all times. This may
involve regular training regarding the policy, the
inclusion of the policy in relevant procedures
manuals, and revisiting the policy periodically
with employees so that they do not forget the
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change their guidance practices, given the many
uncertainties that they face. In general, any
change to guidance practices, including the
suspension of current guidance, should be
announced in a manner that complies with
Regulation FD, preferably in the same manner in which the company typically provides
guidance.

of those who were attending the meeting, each
of which may suggest material information
may have been conveyed at the meeting. Such
evidence, in the SEC’s view, could include not
only the actual statements made by company
representatives but also the tone, demeanor or
body language of the individual.
Another key consideration when crafting
a Regulation FD policy (or revising an existing policy) is that, consistent with both past
enforcement actions and the Staff’s informal
guidance, it should still be acceptable to reaffirm guidance privately within a relatively short
time after guidance is announced publicly, as
long as there have been no subsequent intervening events that would call into question the
prior public guidance (e.g., the loss of a significant customer or the booking of a larger than
anticipated order) or the timing of the guidance
or the context in which the confirmation is
made conveys additional material information;
however, outside of those parameters, there may
be significant risks associated with engaging in
private discussions with analysts and investors
regarding guidance.

In Release No. 34-58288 (August 1, 2008),
the SEC provided three considerations for
determining whether information posted on a
corporate Web site is considered “public:” (1)
is a company’s Web site a “recognized channel
of distribution”; (2) is information posted in a
manner calculated to reach investors; and (3) is
information posted for a reasonable period of
time so that it has been absorbed by investors?
In the context of whether a Web site posting
satisfies the public disclosure requirement of
Regulation FD following the selective disclosure of material, non-public information, the
guidance from the SEC’s release indicates that
companies must consider whether Web site
postings are “reasonably designed to provide
broad, non-exclusionary distribution of the
information to the public.” In conducting this
analysis, a company must examine the first two
factors referenced above, and also must consider
whether its Web site is capable of meeting the
simultaneous and prompt timing requirements
under Regulation FD once a selective disclosure has been made. Companies have continued
to struggle with applying the SEC’s guidance
in practice, given the difficulty in making judgments about the nature of a company’s Web
site. As a result, practices have not significantly
changed regarding how information is disseminated in order to make the information public
or to comply with Regulation FD’s public disclosure requirement.

With the variability of financial results driven
by the recession and the financial crisis, executives have increasingly found themselves in situations where they risk violating Regulation FD
by providing selective disclosure with respect
to prior guidance. Analysts and investors often
press for information as to management’s level
of comfort with prior guidance, particularly
in circumstances where there is a substantial
level of uncertainty about future results, raising the potential for violations of Regulation
FD depending on the circumstances in which
these discussions arise. As a result, companies should consider whether it is prudent to
implement a “no comment” policy regarding
confirmation of prior guidance, particularly
in those situations where there is a heightened
risk for selective disclosure regarding the prior
guidance.

The importance of having a Regulation FD
policy in place, training key people on how it
works and enforcing the policy consistently
was highlighted in the recent SEC Enforcement
case against Christopher Black, the former
chief financial officer of American Commercial
Lines. The SEC’s litigation release identified the
following factors to explain why an enforcement

Further, in the course of the financial crisis,
many companies have also considered whether
to suspend their prior guidance or to otherwise
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An important aspect of controlling information
is substantially limiting the number of officers,
directors or employees that are authorized to
speak publicly on behalf of the company, and
to make clear that no other officers, directors
or employees should have any communication
with any of the persons or institutions enumerated in Regulation FD. Implementation of this
policy could mean, for example, limiting the
authorized persons specified in the Regulation
FD policy to the CEO, the CFO and one or
more members of the board of directors, as well
as the person or persons involved in investor
relations and public relations.

action was not pursued against the company
itself:
• Prior to the selective disclosure by Black,
the company cultivated an environment of
compliance by providing training regarding
the requirements of Regulation FD and by
adopting policies that implemented controls
to prevent violations;
• The CFO alone was responsible for the violation and he acted outside the control systems established by the company to prevent
improper disclosures;

Another key element for controlling the flow
of material non-public information is to establish a “central clearinghouse” for the information by appointing a compliance officer for the
purposes of the policy. The compliance officer
should be responsible for administering and
directing compliance with Regulation FD and
the policies and procedures set forth in the policy. Any questions relating to compliance with
Regulation FD should be directed to the compliance officer, and the policy should provide
that all public disclosures should be approved
by the compliance officer or someone designated by the compliance officer. The compliance officer should also designate other officers
or senior level employees in each department or
operating group to be responsible for ensuring
that the compliance officer is aware of developments within that department or group that
may be material. The best practice is to appoint
an executive officer or officer as the compliance
officer, and the compliance officer function
need not necessarily be performed by the general counsel or other in-house counsel. When
the compliance officer is not within a company’s
legal function, it is important that the policy
provide that determinations as to materiality
and disclosure should be made by the compliance officer in consultation with the company’s
internal and external legal counsel.

• Once the illegal disclosure was discovered by
the company, it promptly and publicly disclosed the information by filing a Form 8-K
with the SEC the same day;
• The company self-reported the conduct to
the SEC Staff the day after it was discovered
and the company provided extraordinary
cooperation with the Staff’s investigation;
and
• The company took remedial measures to
address the improper conduct, including the
adoption of additional controls to prevent
such conduct in the future.

Potential Considerations
for Regulation FD Policies
A Regulation FD policy (or a broader investor relations policy) should address in a comprehensive manner, the procedures for dealing
with situations where a potential Regulation
FD violation could occur. Key provisions of an
effective Regulation FD policy include:
Controlling the Flow of Material Non-Public
Information—Regulation FD is focused on the
communication of material non-public information to specified persons or institutions that
could use that information, therefore the core of
an effective Regulation FD policy is the control
of the flow of information within the company
and in communications outside of the company.
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shareholders, then the company should consider implementing policies and procedures
that are intended to avoid potential FD violations. The Staff suggests that some policies that
should be applicable to director discussions
might include a pre-clearance policy on the
discussion topics with a shareholder, having the
issuer’s counsel participating in the meeting,
or obtaining an express agreement from the
shareholder(s) to maintain the disclosed information in confidence.

only in situations where there is an affirmative
disclosure obligation, which could arise, for
example, as a result of a duty to: (1) comply with
specific SEC and securities exchange disclosure
requirements; (2) disclose material information
before trading in the company’s own securities; (3) correct inaccurate prior statements; (4)
speak truthfully and not mislead once a statement of material fact is made; (5) comply with
Regulation FD because of, e.g., an inadvertent
disclosure of material non-public information;
and (6) under certain circumstances, to update
previous statements made about new developments. Unless one of these duties applies,
United States federal securities laws generally
do not require that public companies disclose
material corporate developments (including
material negative developments) as soon as
they occur.

Pre-Approval of Presentations—The policy
should provide that pre-approval is required
for any presentations to analysts or investors,
no matter what the forum, and that the content
of any such presentations be approved by the
compliance officer. Further, requests for information, comments or interviews made to officers, directors or employees should likewise be
presented for consideration by the compliance
officer (subject to some limited exceptions for
normal course communications). Review and
pre-approval of presentations may also be necessary in situations beyond the typical analyst
presentations that are often viewed as creating
the most significant risks from a Regulation FD
perspective. For example, when presentations
are made to groups such as customers, vendors, distributors, etc., those parties may also
be investors in the company, and therefore the
potential for Regulation FD violations could
arise. For this reason, it is important that legal
counsel be aware of all upcoming presentations
so that the prospect for a potential FD situation
can be evaluated.

The Role of Directors in a Regulation FD
Policy—Over the last several years, continuing
concerns with corporate governance have led
to greater engagement between directors and
shareholders. During this time, shareholders
have sought greater input into governance practices utilizing, among other practices, “vote no”
and withhold campaigns against key company
proposals and some or all of a company’s director nominees. With the enactment of the DoddFrank Act, shareholders will be able to express
views with respect to executive compensation
through an advisory vote on executive compensation beginning in the 2011 proxy season. In
order to directly address the concerns of shareholders, directors are increasingly finding themselves in situations where direct communication
with significant shareholders is necessary.

Communication with Analysts—An effective
Regulation FD policy should provide that earnings guidance is not to be provided to securities
analysts, unless the guidance is provided strictly
in accordance with the Regulation FD policy.
The policy should also specify that, in general,
the company should not review analyst reports,
and that any review actually undertaken by the
company or individuals acting on its behalf
should be limited to historical items and similar factual matters. The Regulation FD policy
should also make clear that any updates to
the previously disclosed material non-public

Concerns have been expressed as to whether
this trend toward greater director involvement
in direct communications with shareholders
could potentially raise the risk for Regulation
FD violations involving the information communicated by directors. In a recent Regulation
FD Compliance and Disclosure Interpretation
issued by the SEC Staff, it is noted that if
directors are authorized to speak on behalf of
a company and those directors plan to speak
privately with a shareholder or a group of
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be adequately communicated to officers, directors and employees, and that those individuals
understand the application of the policy and
the potential consequences for noncompliance.
An appropriate “roll-out” of the Regulation
FD policy is likely to include regular training
regarding the policy, the inclusion of the policy
in relevant procedures manuals, and the periodic
“refreshers” regarding the policy for executive
officers, directors and employees so that they
are fully aware of the scope of the policy and
will be sensitive to reporting any potential violations or concerns to the compliance officer.

information should be done only through the
procedures set forth in the Regulation FD
policy. The Company should consider whether
a strict “no comment” policy should be adopted
with respect to requests from analysts or investors to update guidance or to affirm guidance.
To the extent the company does not adopt a
strict “no comment” policy, the company and
its counsel should carefully consider how such
updates are to occur and what specifically will
be communicated in the update.
Social Media—The proliferation of social
media, including blogs, Twitter, Facebook,
LinkedIn and other similar outlets, raises
particular concerns with regard to potential
Regulation FD issues. Companies need to consider whether they should specifically address
the use of social media in Regulation FD policies, including whether prohibitions, restrictions
or editorial oversight should be implemented
to govern the use of social media by those persons authorized to speak for the company. This
remains an evolving area that must be continually monitored, as the methods for interacting
with shareholders, analysts and others are rapidly changing.

Executive Compensation Policies
Concerns with compensation practices at
financial institutions involved in the financial
crisis quickly spawned concerns more broadly
with compensation practices at all public companies, thus giving rise to a need to revisit or
establish new policies focused on executive compensation and the process by which executive
compensation is determined.
While the concerns with executive compensation are wide-ranging, some very particular concerns have been articulated as a result
of the financial crisis, and potential means
of addressing those concerns have thereafter been advocated by investors and government officials. These concerns focus on whether
the compensation of executive officers is tied
with the long-term interests of shareholders,
whether the company has the ability to recoup
compensation that was paid based on erroneous financial results or that was paid without
adequately taking into account the time horizon for risk, excessive perquisite compensation
or other compensation elements that are not
driven by performance, generous severance and
post-employment compensation, and the independence of compensation consultants in the
compensation-setting process.

Ongoing Compliance Monitoring—Given the
need to quickly disclose information that may
have been inadvertently released contrary to the
prohibition in Regulation FD, vigilant monitoring of a company’s communications, trading
activity and communications by market participants is necessary at all times. A company’s
Regulation FD should specifically contemplate
procedures that can be implemented to monitor
for unusual trading activity in the company’s
securities, analyst and investor communications
and market rumors to determine if any corrective disclosure is necessary. Once a potential
Regulation FD violation is identified, the compliance officer, company counsel and senior
management should meet to determine what
actions must be taken, including the release of
information or corrective disclosure, and potentially self-reporting to the SEC.

The following are policies that, in light of
the developments referenced previously, a
company may want to consider revising or
implementing:

Training—Much like an insider trading policy, it is critical that a Regulation FD policy
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decisions have been made—that the executive has engaged in conduct which ultimately
harms the company and shareholders.

Stock Ownership Guidelines—As a result of
concerns that executive officers’ interests are
not properly aligned with shareholders’ interests, many companies have adopted stock ownership guidelines for executive officers and
directors. Companies are now considering raising the required stock ownership levels in these
guidelines. Some companies have also adopted
more stringent requirements known as “hold to
retirement” or “hold through retirement” policies, which require that executive officers hold
a substantial portion of their equity compensation to or through their retirement from the
company.

Perquisite Policies—Recent economic and
financial pressures have driven many companies
to review every aspect of their budget. In light
of continued investor criticism, it has become
increasingly more difficult for companies to
justify the need for expensive perquisites as an
element of compensation, particularly when
fundamental business needs cannot be funded.
These heightened cost concerns come at a time
when perquisites are increasingly being cut
back, and federal legislation and investment
policies are targeting many perquisites, including the highly criticized use of aircraft by
companies that accepted TARP funding. Given
these fundamental shifts in attitude, compensation committees are increasingly reviewing
policies with respect to perquisites to consider
whether perquisites should be maintained and
whether, and to what extent, it may be appropriate for the company to discontinue particular
perquisites or to require repayment of the cost
of perquisites.

With highly volatile stock prices over the
past two years, companies with stock ownership guidelines specifying a fixed dollar amount
of holdings have in some cases had to revisit
their policies as the value of executive officers’ holdings declined. Companies have, in
some instances, implemented stock ownership
guidelines based on a fixed number of shares
as opposed to dollar amounts, or have reserved
discretion to the Compensation Committee to
adjust dollar value guidelines or deadlines to
take account of market conditions.

Severance and Post-Employment Benefits—
The Dodd-Frank Act’s requirement for an
advisory vote on golden parachute payments
in connection with any shareholder vote on a
merger or other extraordinary transaction, as
well as investor concerns about the size of severance and post-employment benefits, both focus
attention on policies with respect to severance,
change-in-control and other post-employment
compensation arrangements. In the past few
years, companies have been revisiting provisions
of employment and change-in-control agreements, replacing single trigger change-in-control provisions with double trigger provisions,
so that benefits will only accrue upon both a
change-in-control and a qualified termination
of employment. Companies have also considered eliminating or limiting pension enhancements, tax gross-ups, severance benefits and
evergreen employment contracts. Moreover,
some companies have adopted sunset provisions on severance and change-in-control benefits, recognizing that the need for such benefits

Clawback Policies—Clawback policies (and
similar provisions in executive compensation arrangements) are being adopted with
increasing frequency, as companies seek to
ensure that executives are not in a position
to keep compensation that was awarded to
them based on what later turns out to be
erroneous financial results. Section 304 of
the Sarbanes-Oxley Act originally focused
significant attention on clawback policies, and
now the presence of broader clawback provisions as part of the TARP legislation and the
Dodd-Frank Act (which will be applicable to
all listed companies), has reignited interest
in clawbacks as an effective means for discouraging inappropriate conduct. In the current climate, even those companies that have
previously adopted clawback policies and
provisions need to re-evaluate those measures,
because the triggering events may be too
narrow and fail to deal with circumstances
where it turns out—well after compensation
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presumably decreases the longer an executive
stays with the company.

very quickly, particularly when associated with
scandals, potential illegal activity, the loss of
investor confidence, or other crisis events. At
the same time, there has been increasing media
scrutiny of the loss of senior executives (even if
on a temporary basis) due to illness, incapacity or death. Further, succession planning has
become increasingly of interest to investors, and
the SEC Staff recently focused additional attention on the topic of succession planning with
Staff Legal Bulletin No. 14E, which indicated
that shareholder proposals addressing CEO
succession issues would no longer be excludable
as “ordinary business.”

Compensation Consultant Independence—A
lively debate has continued over the last several
years as to whether business done by compensation consultants outside of their consulting
with the company or compensation committee
impairs the independence of the consultant. In
December 2009, the SEC adopted rules requiring disclosure of fees paid to compensation
consultants when they provide executive compensation consulting or additional services. The
Dodd-Frank Act will require listing standards
which provide that consultants or legal counsel
(Advisors) retained by compensation committees of publicly listed issuers to advise on executive compensation may only be selected after an
issuer has taken into consideration independence
factors to be established by the SEC. The legislation requires that such independence factors
include: (a) provision of other services by the
person that employs the compensation Advisor;
(b) the amount of fees received as a percentage
of an entity’s total revenue; (c) policies designed
to prevent conflicts of interest; (d) any business
or personal relationship of the Advisor with a
member of the compensation committee; and
(e) any stock of the issuer owned by an Advisor.
In light of these developments, companies have
begun to adopt specific policies designed to
reduce potential conflicts of interest with compensation consultants. Such policies may prohibit the provision of additional services to the
company, may provide that some di minimis
level of services may be provided, and/or establish a process for pre-approval of any additional
services. These policies also may require that
compensation consultants provide a certification to the company as to their independence to
help support the company’s disclosure controls
and procedures relevant to this issue.

In considering an overall succession plan for
a company and the relationship of that plan to
the company’s strategic needs, it is often too
easy to forget about the potential for significant
unexpected occurrences that could alter the
make-up of management overnight and have
a profound effect on the company’s short-term
valuation and long-term plans. As a result, an
emergency succession plan remains a critical
component of any company’s overall management succession process. While not all public
companies have implemented emergency succession plans, the implementation of such plans
appears to be on the rise.
The principal purpose of an emergency succession plan is to ensure that decisions about
successor appointments are made in advance of
an unexpected event, such as the illness, incapacity, death, resignation or termination of the
CEO or other critical members of senior management. Given that these unexpected occurrences could potentially have an adverse impact
on a company’s stock price, ongoing operations,
and short-term and long-term prospects, it is
important that the board establish defined lines
of succession that can be quickly implemented
when necessary.

Emergency Succession Planning

The board should carefully consider the
design and operation of an effective emergency
succession plan well in advance of ever needing
to implement the plan, and the board should
then review the plan at least annually and more
frequently when there is an orderly change in

The past three years have been marked by
increasingly rapid turnover in the position of
CEO, as well as other senior management positions. This turnover has in some cases happened
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the succession event, particularly in situations
where the established lines of succession are
consistent with long-term succession plans.
Generally, plans will afford the board discretion
to ascertain the term of any interim appointments, the scope of authority of successors,
and the compensation for successors under the
emergency succession plan and other company
policies. An emergency succession plan should
also provide that appointments made by the
board occur within a very short time period,
so as to minimize the amount of uncertainty
associated with the succession event. A time
period of two business days after the notice of
a succession event is received may be reasonable, although a different period may be appropriate depending on a company’s individual
circumstances.

management or in the event of some significant
event.
An emergency succession plan may be very
different from the company’s long-term succession plan. It may be that case that different
executive officers or directors are identified to
succeed a CEO or other executive officers on
an interim basis as compared to the long-term
succession plan, because an effective emergency
succession plan is designed to assure a seamless
transition of management during a crisis situation, rather than seeking to meet the company’s
long-term strategic objectives.

Potential Considerations for
Emergency Succession Plans

Coverage—While many emergency succession plans focus on the succession of the CEO,
it may also be appropriate to provide in the plan
for the succession of other executive officers,
particularly when other specified executive officers (such as the president or CFO) are slated
to succeed the individual serving as CEO. In
order to preserve maximum flexibility upon
the occurrence of a succession event, it is often
appropriate to identify two or three executive
officers that are designated as successors, in
order to address the potential that more than
one executive officer could be subject to the
unexpected event at one time.

In designing an effective emergency succession plan, it is important that the plan address
a number of key areas.
Oversight—A committee of the board, such
as the compensation committee or the nominating and corporate governance committee,
is typically vested with responsibility for the
emergency succession plan. While that committee is deemed responsible for the plan, the
full board should remain responsible for any
appointments (including permanent or interim
appointments) under the plan.
Scope—An effective emergency succession
plan contemplates not only succession in the
event of unexpected occurrences such as death,
disability and resignation or removal under
unexpected circumstances, but also succession
in the event of temporary, unplanned absences
(which may be defined as exceeding a specific
time period, e.g., six months), such as when an
individual expects to be out of the office on an
extended basis, for example due to a treatable
illness.

Preserving flexibility—While an effective
emergency succession plan is designed to provide an important level of certainty for the
board when a crisis arises, it is critically important that the board preserve flexibility to adapt
its actions with respect to management succession to the particular situation that the board
faces. Even with an emergency succession plan
in place, the board will need to look at the overall circumstances arising in connection with
the unexpected occurrence, and should carefully consider the planned succession in light
of those circumstances. For example, a board
could face a situation where they need to “clean
house” in the face of some illegal conduct
that has involved the CEO and those slated to

Appointments—A plan should provide that,
unless otherwise specified by the board, all
appointments will be made on an interim basis,
so as to preserve flexibility for the board to
make permanent appointments at the time of
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Division of Enforcement in recent years, and it
is likely that, in the aftermath of the financial
crisis, disclosure regarding related party transactions and the board’s level of involvement in
reviewing and approving such transactions will
continue to be an area of focus.

succeed the CEO under the emergency succession plan.
Confidentiality—It is recommended that the
terms of an emergency succession plan remain
confidential, with access limited to the board
and a limited group of employees who have a
need to know about the existence of the plan
in order to carry out the plan in the event of
an unexpected occurrence. While there is no
requirement to publicly disclose the existence
or terms of an emergency succession plan, a
company may want to consider revising its corporate governance guidelines and proxy statement disclosures to note the existence of an
emergency succession plan, so that investors
and proxy advisory firms can be assured that
the board is attentive to this critical issue.

Potential Considerations for
Related Party Transaction Policies
Some of the potential areas that companies
may want to consider in connection with related
party transaction policies are as follows:
Integration with the Board’s Risk Management
Policies—With an increased focus on risk oversight, and given the unique potential risks
presented by related party transactions, it is
increasingly important for the board to consider how the related party transaction review
and approval policy fits with the board’s oversight of risk management policies and the
company’s code of conduct. In this regard, the
board should consider whether the appropriate
committee of the board is responsible for oversight of related party transactions and whether
sufficient information regarding these transactions and the approval process is provided to the
board on a regular basis.

Related Party Transaction Policies
Related party transaction policies have been
a particular area of focus since the SEC’s 2006
changes to the executive compensation and
related party transaction disclosure rules, which
for the first time required issuers to describe the
material features of a company’s policies and
procedures for the review, approval or ratification of related party transactions. The SEC
rules specify examples of information that may
need to be disclosed regarding such policies and
procedures, including the types of transactions
covered by the policies and procedures, the
standards to be applied pursuant to the policies and procedures, the directors or groups of
directors with responsibility for applying the
policies and procedures, and whether the policies and procedures are in writing or otherwise
evidenced. In addition, the disclosure requires
the identification of any related party transactions occurring since the beginning of the last
fiscal year for which the policies or procedures
did not require review, approval or ratification,
or where the policies and procedures were not
followed.

Scope of the Policy—It is often useful to
have the related party transaction policy cast
a wider “net” than specifically picking up only
the transactions contemplated by the definition
included in Item 404(a) of Regulation S-K. In
this regard, some policies do not utilize a materiality qualifier in defining “related party transaction” for the purposes of the policy, so that
a broader group of transactions is brought to
the attention of the board without interposing
management’s determinations as to materiality
of the transaction or a related party’s interest.
Parameters—It is helpful for the related party
transaction policy to specify the parameters
under which transactions will be considered,
such as whether the board will specifically consider whether the terms of the transaction are
no less favorable than terms generally available

Related party transactions, and the board’s
involvement in oversight of related party transactions, have been of interest to the SEC’s
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transaction subject to the policy should participate in the discussion or approval of the related
party transaction, except to the extent that it is
necessary for that director to provide information about the transaction.

to an unaffiliated third party under similar
circumstances. The policy may also specify the
information that should be provided regarding the related party transaction and how that
information is to be provided to the designated
committee or to the board. Other factors may
also be specified, such as the extent of the
related party’s interest in the transaction or
the expected benefits of the transaction for the
company.

Follow-up—It is critically important that once
an effective related party transaction policy is in
place, the company and board continue to follow
the policy on a consistent basis with respect to
all potential related party transactions, and that
appropriate disclosure controls and procedures
are implemented to ensure that any transactions
reportable under Item 404(b) of Regulation
S-K are identified and reported when necessary.
For ongoing related party transactions, it may
be appropriate for the policy to provide that the
board will review and assess the ongoing relationships on a periodic basis (at least annually),
to determine if the transaction remains within
the guidelines and is consistent with what the
board originally approved.

Pre-Approvals—In order to facilitate effective implementation of the policy, it is often
advisable to designate specific transactions as
pre-approved, such as transactions that are
specifically identified in exceptions noted in
instructions to Item 404(a) of Regulation S-K
or transactions meeting certain quantitative
thresholds for which the board has determined
that individual approval for each transaction
is not necessary. The policy may also vest preapproval authority with a particular director
(such as the Chair of the committee tasked with
overseeing the related party transaction policy) for specified transactions. A pre-approval
approach is usually preferable to providing
exceptions to the policy for certain transactions
from the policy, given the potential disclosure
consequences of not subjecting certain transactions to review, approval or ratification.

Conclusion
The financial crisis, the recently enacted
Dodd-Frank Act and increasingly active shareholders focused on governance and compensation issues have made it all the more important
to now have the most up-to-date key corporate governance and executive compensation
policies.

Recusal—The policy should mandate that
no director who is a related party involved in a
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EXECUTIVE COMPENSATION
Disclosure Lessons Learned from the 2010 Proxy Season
By Sanjay Shirodkar
As we gear up for the 2011 proxy season, lessons can be gleaned from the comment letters
that the SEC’s Division of Corporation Finance
Staff has sent to companies that were related
to the season. In this article, we summarize
some of the areas related to the amendments
to the executive compensation rules adopted by
the SEC in December 2009 that the SEC Staff
has focused on within comment letters we have
reviewed over the past few months.

any other relevant qualifications, attributes or
skills that were considered by the board. See
Item 401(e) of Regulation SK.
In future filings, please disclose for all nominees and directors, even those not up for reelection in a particular year, the specific experience,
qualifications, attributes or skills that led to the
conclusion that the person should serve as your
director at the time that the disclosure is made,
in light of your business and structure.

Qualifications of Directors

Aggregate Grant Date Fair Value
Disclosure

Item 401(e) of Regulation SK requires companies to disclose for each director (whether
or not standing for election) and nominee the
particular experience, qualifications, attributes
or skills that led the board to conclude that such
person was qualified to serve as a director of
the company. Rather than providing a narrative
disclosure of a board member’s resume, the SEC
Staff is seeking disclosure regarding the specific
elements of a nominee’s experience that a board
relied upon in concluding that the director or
nominee had the requisite experience to serve
on the company’s board. For example, the SEC
Staff issued the following comments:

Item 402(c)(2)(v) and (vi) of Regulation SK,
in the case of the Summary Compensation
Table, and Item 402(k)(2) (iii) and (iv) of
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We note your disclosure that outlines the
“experience, qualifications, attributes and skills”
the Board considered in nominating these individuals as directors of the Company. However,
your disclosure identifies the principal occupations and employment of each of your directors
and the skills of only some of the individuals . . .
In future filings, please expand your disclosure
with respect to each director to specifically discuss what aspects of the individual’s experience
led the board to conclude that the person should
serve as a director for the Company, as well as
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Regulation SK, in the case of the Director
Compensation Table, require disclosure of the
aggregate grant date fair value of stock awards
and stock options computed under FASB ASC
Topic 718 (former SFAS 123(R)), rather than
the dollar amount recognized for financial
statement reporting purposes for the fiscal year.
We noted that the SEC Staff issued the following comment to cover instances when the
disclosure in the Summary Compensation table
and the Director Compensation table was not
clear regarding adoption of the new rule:

observed that the SEC Staff comments on this
issue were directed at the process followed by the
compensation committee of a company and did
not expressly require the companies to provide
additional disclosure in the proxy statement.

Please confirm that for awards of stock and
options, the amount disclosed in the table is the
aggregate grant date fair value computed in accordance with FASB ASC Topic 718 (column (e)).
In future filings, disclose all assumptions made in
the valuation of awards in the stock and option
columns of the summary compensation table by
reference to a discussion of those assumptions
in your financial statements, footnotes to the
financial statements, or discussion in management’s discussion and analysis. See Instruction 1
to Item 402(c)(2)(v) and (vi) of Regulation
SK. Provide similar footnote disclosure for the
stock and option awards columns of the director compensation table. See the Instruction
to Regulation SK Item 402(k), which refers
to Instruction 1 to Item 402(c)(2)(v) and (vi).

We note your disclosure indicating that
the compensation committee designed your
executive compensation program to emphasize
performance-based variable pay while discouraging inappropriate or excessive risktaking. In
your response letter, please tell us whether the
compensation committee determined that your
compensation policies are reasonably likely to
have a material adverse effect on the company.
Please also describe the process undertaken
to reach such conclusion. See Item 402(s) of
Regulation SK.

Nevertheless, the impact of these comments
may be to drive companies to include a description of the process undertaken by the compensation committee in assessing the need for
disclosure regarding this Item. Here are some
sample comments:

We note that your disclosure does not appear
to address whether your compensation policies
relate to risktaking incentives. See Item 402(s)
of Regulation SK. Please advise us of the basis
for your conclusion that disclosure is not necessary and describe the process you undertook to
reach that conclusion.

Compensation Policies and Risk
Management

Disclosure of Diversity
in the Nomination Process

Pursuant to Item 402(s) of Regulation SK,
companies must now disclose how their overall compensation policies for employees create
incentives that can affect the company’s risk and
management of that risk, as well as the relationship between executive compensation policies
and risks to the company. Companies must also
discuss and analyze their broader compensation policies and overall actual compensation
practices for all employees generally, including
nonexecutive officers, if risks arising from those
compensation policies or practices are reasonably likely to have a material adverse effect
on the company. This rule does not require a
company to provide negative disclosure. We
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Pursuant to Item 407(c)(2)(vi) of Regulation
SK, companies are required to disclose whether
their nominating committee considers diversity
in identifying director nominees, and, if diversity is considered, in what way. Additionally, if
the board or nominating committee has a policy
regarding the consideration of diversity, companies must disclose the implementation and
assessment of the effectiveness of the policy.
Our review of filings for the 2010 proxy season suggests that many companies omitted any
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Exhibits

assessment of the effectiveness of the policy. A
typical SEC Staff comment:

While not directly related to the new proxy
rules, exhibits which are incomplete or which
do not include related annexes or schedules continue to draw SEC Staff comment.
For example, we have seen the following
comment:

We note from your disclosure under “Criteria
for Board Membership” on page 11 of your
proxy that your governance and nominating
committee seeks candidates for the board “with
a broad diversity of experience, skills, professions, and backgrounds.” In future filings,
please describe how this policy is implemented,
as well as how the committee assesses the effectiveness of its policy as required by Regulation
SK Item 407(c)(2)(vi).

It appears that you have not filed all related
person agreements as exhibits as required by
Item 601 of Regulation SK. For example and
without limitation, it does not appear that
you have filed the [date] agreement in which
you granted [Company name] certain rights.
Please file all such agreements, and list in your
response all exhibits that will be filed.

Board Leadership Structure
Pursuant to 407(h) of Regulation S-K, companies must now disclose whether and why
they have chosen to combine or separate the
principal executive officer and board chair positions. Companies have frequently omitted any
discussion of the assessment of the leadership
structure. A typical SEC Staff comment on the
board leadership structure follows:

Please file the Management Agreement as an
exhibit to your registration statement, or tell us
specifically why you believe it is not required
to be filed. The termination of this agreement
prior to the offering does not appear to affect
the obligation to file the agreement. Refer to
Item 601(b)(10) of Regulation of SK.

We note your disclosure regarding the Board
Leadership Structure on page 8. In future filings,
please expand your disclosure to discuss why this
structure is the most appropriate one for your
company. See Item 407(h) of Regulation SK.

Companies should take this opportunity to
review their previously filed agreements that are
subject to a confidentiality treatment request,
paying particular attention to the expiration
date of a particular agreement.
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FOREIGN CORRUPT PRACTICES ACT
Ten Questions Every Director Should
Ask About FCPA Compliance
By Henry Klehm III and Joshua S. Roseman
On August 8, 2010, the chairman of China
North East Petroleum’s audit committee, Robert
Bruce, tendered his “noisy resignation” from
the company’s board of directors. Mr. Bruce
resigned because the board’s chairman, Edward
Rule, had days earlier declined Mr. Bruce’s
request that the company investigate potential
violations of the Foreign Corrupt Practices
Act (“FCPA”). In denying Mr. Bruce’s request,
Mr. Rule reasoned that, among other things,
such an investigation “could last as long as a
full year and cost the Company as much as
several millions of dollars” and could even lead
to the delisting of the company from the stock
exchanges. Mr. Rule ended his letter by noting that “the course of action you recommend
that the Board pursue seems at odds with the
prudent discharge of duties to the shareholders.”1 Chairman Rule’s refusal to investigate
possible FCPA violations, whether or not warranted under the circumstances, squarely raises
the issue of an independent director’s role for
FCPA compliance.

similar oversight “Caremark” duties arising
under state case law,4 and various other sources,
such as stock exchange rules, Sarbanes-Oxley,
and audit committee charters.5
To be sure, although not in the context of the
FCPA, the SEC recently sued an independent
director for failing to adequately discharge
oversight responsibilities.6 And directors of
companies with FCPA problems frequently
find themselves named as defendants in shareholder derivative actions.7 Finally, if the worst
happens, the FCPA prohibits companies from
indemnifying directors for fines assessed for
violations of the FCPA,8 and insurance will not
usually be available to cover such fines. In short,
there is no doubt that directors are well-advised
to closely oversee FCPA compliance. To that
end, what follows below are ten key questions
that every director should ask about FCPA
compliance.
1. Do We Set and Communicate the Right
“Tone at the Top”?

There is no doubt that a board has a role
to play—in fact, a duty under law and critical
government policies to discharge—with respect
to FCPA compliance. The Federal Sentencing
Guidelines, for example, state that a board must
be knowledgeable about the content and operation of the company’s compliance program and
must “exercise reasonable oversight with respect
to the implementation and effectiveness of the
compliance and ethics program.”2 Likewise, the
Department of Justice’s prosecution guidelines
require consideration of whether the board
exercises independent review of the compliance
program and whether the board is provided
with information sufficient to enable the exercise of independent judgment.3 Directors have

The Guidelines provide that, as part of an
effective compliance program, an organization
“shall … otherwise promote an organizational
culture that encourages ethical conduct and
a commitment to compliance with the law.”9
Indeed, “[t]he effectiveness of internal controls
cannot rise above the integrity and ethical values of the people who create, administer and
monitor them.”10 Consequently, at a minimum,
the health of a company’s compliance culture is
judged by (a) whether the organization explicitly encourages ethical conduct and compliance
with the law; (b) whether management “buys
in” to the requirement of ethical conduct, thus
creating an appropriate “corporate culture”;
and (c) whether management reinforces the
company’s proper corporate culture by enforcing compliance with appropriate standards of
behavior.11

© 2010 Jones Day. Henry Klehm III and Joshua S. Roseman
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Minimally, directors should not tolerate upper
management who fail to themselves act ethically—whether in the context of the FCPA or
otherwise. Directors should thoroughly understand senior management’s efforts to frequently
discuss company values and ethics; discuss,
guide, and empower middle management to
resolve ethical dilemmas; and make clear to
all levels of management that ethical performance is being watched as closely as financial
performance.

the core ethical values of the company. Most
companies also benefit from having a specific
FCPA policy that is clearly written, regularly
updated, and tailored to actual operating risks.
A sound FCPA policy explains the law (including applicable local laws) and generally provides
guidance on permissible behavior. Such a policy
will also provide guidelines for other sensitive
FCPA areas, such as facilitating payments, gift
giving, travel and entertainment, and charitable
and political contributions.

2. Do We Effectively Assess Our FCPA Risk?

Furthermore, although receiving less publicity than the anti-bribery provisions, the FCPA
also contains accounting provisions that require
companies to maintain accurate books and
records and implement internal controls. A
company must implement specific anti-corruption controls and cannot merely rely on its
existing Sarbanes-Oxley § 404 controls because,
unlike § 404, the FCPA does not have a materiality threshold. A focus only on material dollar
amounts can easily overlook potential FCPA
issues. Even small bribes can result in the award
of large amounts of business and potentially
huge penalties.13 Furthermore, typical SarbanesOxley § 404 controls simply may not catch
many types of even material corrupt payments.
For example, a corrupt charitable contribution
or political donation may be duly processed
through accounts payable with the required
documentation and authorizations. Companies
need specific anti-corruption controls.

A primary component of any effective compliance program is risk assessment. Generally,
an appropriate risk assessment consists of setting objectives, identifying risks, and analyzing those risks and the performance of related
controls.12 FCPA risk assessment in particular
requires that a company, at a minimum, give
thought to several specific questions.
First, the company must consider where it
does business. A company that is pursuing business in Nigeria or Afghanistan, for example,
must view compliance through a different lens
than a company pursuing business in a country with a lower corruption risk. Second, the
company must consider with whom it does
business. A company that seeks business from
a foreign government, or an entity in which a
foreign government has some interest, triggers
increased FCPA concerns. Third, a company
must consider how it does business. A company
that uses sales agents or other third parties, for
example, introduces an additional level of risk
that it must be prepared to address. Directors
should understand how the company adequately
addresses and documents these issues as part of
its FCPA compliance program.

4. Do We Adequately Communicate and Train
on FCPA Standards, Policies, and Processes?
The Principles of Federal Prosecution of
Business Organizations expressly contemplate
that prosecutors should “attempt to determine
whether a corporation’s compliance program
is merely a ‘paper program’ or whether it was
designed and implemented in an effective manner.”14 To illustrate that principle, one need only
to look to the Siemens case where, even though
Siemens had FCPA and other anti-corruption
policies, the government charged it with having
only a “paper program” that it failed to implement. Siemens has, as a result, paid $1.6 billion
in FCPA penalties to various authorities.15

3. Do We Have Effective Standards, Policies,
and Processes to Address Those Risks?
It is crucial to have written standards, policies, and procedures to guide employees and
agents. In the context of the FCPA, this usually means, at a minimum, that a company
have a written code of conduct that reinforces
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Accordingly, directors should inquire as to
which persons receive training with an eye
toward the risk assessment. A sound compliance training program will inevitably recognize
that many areas of the company besides just the
sales force have a role in FCPA compliance; for
example, employees involved in the accounts
payable function. The risk assessment may
likewise compel that the company train some
third parties, agents, or consultants. It is also
important that the “trainers” are qualified, and
that the content of the training is appropriately
tailored to the job function and the risks specific to the particular audience being trained.
One size may not fit all. The goal of any FCPA
training program is not to create an army of
FCPA experts, but to ensure that employees
have sufficient background to be able to identify and report “red flags” within their areas of
responsibility.

Companies should create explicit links
between good behavior and compensation.
Compliance with corporate policies and ethical behavior should, at a minimum, factor into
employee performance evaluations. Although
it raises tricky questions of corporate culture,
companies may consider offering incentives to
employees who report unethical behavior—especially now that new “whistleblower” provisions
in the Dodd–Frank Wall Street Reform and
Consumer Protection Act incentivize employees
to report compliance issues externally to the
government.
On the other side of the coin, the Federal
Sentencing Guidelines reinforce that “[a]dequate
discipline of individuals responsible for an
offense is a necessary component of enforcement.”17 More to the point, however the message gets delivered, employees must believe that,
if caught violating behavioral standards, they
will suffer consequences.

5. How Do We Know that Our Training Is
Effective?

7. How Do We Monitor and Audit to Detect
Improper Conduct?

Part and parcel of adequately communicating and training on company policies and
processes is assessing the effectiveness of the
training. At a minimum, a meaningful training
assessment includes a “quiz” during or at the
end of the training that is “graded” to ensure
that the employee has learned at the least the
required concepts. The results of such grades
also provide important feedback regarding the
content of the training materials and where
the training needs to be clarified or improved.
Many vendors are available to assist in FCPA
training and assessment.

The Guidelines state that a company shall
take reasonable steps “to ensure that the organization’s compliance and ethics program is
followed, including monitoring and auditing
to detect criminal conduct.”18 Monitoring and
auditing is also critical to the Board’s discharge
of its duties under Delaware law to oversee
the implementation of an effective compliance
program.19
It is helpful to appreciate the difference
between “monitoring” and “auditing.”
Monitoring is a different type of control process than auditing. Monitoring is an ongoing activity frequently embedded directly into
controls or systems. Monitoring can include
regular management and supervisory activities
such as worksite and document inspections, and
supervisor and employee interviews. Audit-style
testing can be included in monitoring. Auditing
in general, however, is much less frequent and
more focused on back-testing of compliance
with requirements remote in time from the
actual operation of the underlying control

6. What Incentives Do We Provide for Compliance and Disincentives for Noncompliance?
To create a proper corporate culture,
management must take appropriate remedial action in response to departures from
approved policies and procedures.16 Likewise,
employees should be given incentives to perform in accordance with the compliance and
ethics program. In short, good enforcement
of compliance requires both the “carrot” and
the “stick.”
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process.20 Both are key aspects of an effective
compliance program.

independent assessments and other systems to
periodically “measure results and understand
what is happening in the organization.”23 The
characteristics of an organization’s evaluation
efforts should be linked to a company’s risk
assessment, as well as the size and breadth of
the organization.

8. Does the Compliance Officer Have Adequate “Clout,” Resources, and Independence?
The 2010 amendments to the Guidelines provide that the compliance officer must be given
“direct access to the governing authority or an
appropriate subgroup of the governing authority.”21 There is some debate surrounding whether
this provision of the Guidelines requires the
compliance officer to report directly to the
board or whether the compliance officer must
merely have access to the board. In all events, the
compliance officer should meet with the board
at least annually and also annually meet with the
independent directors in executive sessions.

Some of the relevant effectiveness indicators
that can be tracked include: the number of policies promulgated or revised; the number of third
parties that have passed or failed the FCPA
vetting process; “tone at the top” information
such as the number of “town hall” meetings
conducted on compliance issues; the tracking
of implementation of audit recommendations;
employee discipline statistics; employee complaints and questions related to compliance;
or the amount of compliance-related training
conducted. Directors should understand the
effectiveness measures—not just “activity measures”—of the program.

Less controversial, the compliance officer
must be given “adequate resources” and “appropriate authority” to perform his compliance
duties. This means that the compliance function
must have personnel and financial resources
commensurate with the company’s size and
risk profile. If portions of the compliance
function are delegated to other areas of the
company (often Legal or Human Resources),
the company should formally memorialize that
delegation of authority in writing to avoid miscommunication about who is responsible for
what. Likewise, it is beneficial for the compliance officer to have a written job description
that expressly states the officer’s authority with
respect to compliance at the company.

10. When We Find a Problem, Do We Ensure
that an Independent and Thorough Investigation
Is Done?
The amendments to the Federal Sentencing
Guidelines provide that a meaningful compliance program requires, among other things,
that when criminal conduct is detected, the
company implement “reasonable steps to
respond appropriately … to prevent further
similar criminal conduct.”24 Further, SarbanesOxley § 301 requires that the audit committee
be notified of complaints related to accounting, internal accounting controls, or auditing
matters.25 As such, when confronted with a
potential FCPA problem, it is imperative that
a company appropriately investigate the complaint and consider whether to report to the
audit committee.

9. How Do We Review the Effectiveness of
Our Compliance Program?
What can be measured can be controlled.
Regular evaluations of program effectiveness are essential to ensuring the completeness and success of a compliance program.
Thus, the Sentencing Guidelines state that an
“organization shall take reasonable steps …
to evaluate periodically the effectiveness of
the organization’s compliance and ethics program.”22 Corporate compliance evaluation
mechanisms can take many forms, including monitoring, auditing, selfassessments,
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It remains to be seen whether China North
East Petroleum will be able to convince the
authorities that it acted properly in refusing to
investigate potential FCPA violations. Certainly,
Siemens and countless other companies have
been burned by their failure to investigate red
flags.26 Furthermore, the DOJ and the SEC have
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6. Complaint at 5-8, SEC v. Raval, No. 8:10-cv-00101
(D. Neb. Mar. 15, 2010), ECF No. 1.

both recently put senior executives personally in
the crosshairs for failing to investigate FCPA
red flags.27 And, as mentioned above, the SEC
has recently shown a willingness to target independent directors for failing to adequately discharge their duties as a board member. In short,
directors should satisfy themselves that when
potential FCPA issues surface, an independent
and adequate investigation is conducted and
problems are thoroughly addressed.

7. See, e.g., Complaint, Hawaii Structural Ironworkers’
Pension Trust Fund, derivatively on behalf of Alcoa,
Inc. v. Belda, 08-cv-00614 (W.D. Pa. May 6, 2008); ECF
No. 1; Parker Drilling Company, Notes to the Unaudited
Consolidated Financial Statements, in Form 10-Q 15-16
(Aug. 6, 2010) (disclosing that the company is facing two
derivatives suits in Harris Co., Tex. related to alleged
FCPA violations).
8. Section 32(c)(3) of the Securities Exchange Act of
1934, 15 U.S.C. § 78ff(c)(3).
9. U.S. Sentencing Guidelines Manual § 8B2.1(a)(1)-(2).

Conclusion

10. Committee of Sponsoring Organizations of the
Treadway Commission, Guidance on Monitoring Internal
Control Systems 24 (2009) [hereinafter COSO (2009)].

FCPA-related prosecutions, enforcement
actions, and related private lawsuits are increasingly in the headlines. By some projections,
by the end of 2010, the SEC and DOJ will
levy $3 billion in fines and penalties and prosecute dozens of individuals. Companies need to
minimize the risk associated with the FCPA by
implementing strong compliance programs, and
the board of directors is a key player in that
process. To minimize the risk to their companies and themselves, directors need to exercise
reasonable oversight with respect to the implementation and effectiveness of their company’s
FCPA compliance program, including asking
the “right” questions.

11. § 8B2.1(a)(1)-(2); Committee of Sponsoring Organizations of the Treadway Commission, Internal Control—Integrated Framework 5 (1992) [hereinafter COSO
(1992)];COSO (2009), supra note 9, at 24; Alexandra
Wrage, “How to Kill a Code of Conduct,” Ethisphere
(Jan. 8, 2008), http://ethisphere.com/how-to-kill-a-code-ofconduct/.
12. See generally COSO (1992), supra note 10. See
also National Center for Preventive Law, Corporate
Compliance Principles 6-9.
13. For example, in recent years Monsanto paid a $1.5
million penalty for a $50,000 bribe.
14. Memorandum re: Principles of Federal Prosecution
of Business Organizations, Larry D. Thompson, Deputy
Attorney General, at Point VII. B. (Jan. 20, 2003).
15. Siemens is also a good example of how robust compliance and good business are not mutually exclusive. Since
the time of its FCPA problems, Siemens has dramatically
increased its compliance staff and trained more than
200,000 employees on FCPA issues. Yet, the company
recently announced one of its best quarters ever.

Notes
1. See SEC Form 8-K filed by China North East
Petroleum, dated August 16, 2010, available at http://sec.
gov/Archives/edgar/data/787251/000121465910002181/000
1214659-10-002181-index.htm.

16. COSO (1992), supra note 10, at 6; COSO (2009), supra
note 9, at 24 (“Corporate culture includes ethical and
behavior standards, how they are communicated, and how
they are reinforced in practice.”).

2. U.S. Sentencing Guidelines Manual § 8B2.1(b)(2)
(2009).
3. U.S. Dept. of Justice, U.S. Attorney’s Manual: Principles
of Fed. Prosecution of Bus. Orgs. § 9-28.800(B).

17. § 8B2.1 cmt. n.5 (2009).

4. In re Caremark Int’l. Inc. Deriv. Litig., 698 A.2d 959,
967-70 (Del. Ch. 1996). See also Stone v. Ritter, 911 A.2d
362, 370 (Del. 2006).

19. Stone v. Ritter, 911 A.2d 362, 370 (Del. 2006); In re
Caremark Int’l Inc. Deriv. Litig., 698 A.2d 959, 970 (Del.
Ch. 1996).

5. Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204,
§ 301, 116 Stat. 745, 775-77 (providing that audit committees must establish procedures for receiving complaints
regarding accounting matters); New York Stock Exchange
Listed Company Manual § 303A.07 (vesting audit committee with responsibility for assisting with board oversight of
compliance with legal and regulatory requirements).

20. Effective program monitoring should be: (1) consistent
with the organization’s size and complexity; (2) independent, to the extent possible, from the areas of the organization being monitored; (3) planned in writing including
the subject, method, and frequency of audits; (4) reported
to the Board and senior management for major findings;
(5) the basis for corrective action plans from adverse
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18. § 8B2.1 (b)(5)(A) (2009).
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findings; (6) responsive to the organization’s history of
problems and misconduct; and (7) disseminated to appropriate groups for corrective actions. COSO (2009), supra
note 9, at 75.

25. Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204,
§ 301, 116 Stat. 745, 775-77.
26. Complaint at 7-9, SEC v. Siemens AG, No. 08-cv2167 (D.D.C. Dec. 12, 2008), ECF No. 1 (charging that
company ignored and failed to adequately investigate “red
flags and failed to take disciplinary action against known
wrongdoers”).

21. Amendments to the Sentencing Guidelines, submitted
to Congress Apr. 29, 2010, § 8B2.1(b)(2)(C) (effective Nov.
2010).
22. U.S. Sentencing Guidelines Manual § 8B2.1(b)(5)(B).

27. Judgment, U.S. v. Kozeny, Case No. 05-cr-00518SAS-2 (S.D.N.Y. Nov. 12, 2009), ECF No. 253; Complaint
at 12-13, SEC v. Nature’s Sunshine Products, Inc., Case No.
09-cv-672 (D. Utah July 31, 2009), ECF No. 2. See also
Bourke Convicted, FCPA Blog (July 10, 2009, 4:55 PM),
http://www.fcpablog.com/blog/2009/7/10/bourke-convicted.
html.

23. National Center for Preventive Law, supra note 12, at
102 (Principle 11: Enforce Internally).
24. Amendments to the Sentencing Guidelines, submitted
to Congress Apr. 29, 2010, § 8B2.1(b)(7) cmt. n.6 (effective
Nov. 2010).
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GOVERNANCE RATINGS
Study: Governance Ratings and Equity Returns
By Kimberly Gladman and Annalisa Barrett
For decades, academics, investment professionals and governance advocates have looked
for a link between corporate governance practices and financial performance. The recent
financial crisis reiterated the importance and
interconnections between corporate governance
issues and firm performance. A study released
earlier this year, which was commissioned
by The Corporate Library and conducted by
Quantitative Services Group, explored the
potential investment impact of The Corporate
Library’s governance ratings. The study makes a
significant contribution to the literature regarding the relationship of environmental, social and
governance (ESG) variables to investment performance, and suggests that governance analysis
may add value to investment decision-making.

analyst researches each company and adjusts
the automatic scores where appropriate. The
ratings process is entirely bottom-up and evaluates each company individually (not on a “bestin-class” basis). To ensure consistency across
time and among analysts, a detailed protocol
containing extensive decision rules guides this
qualitative research. On a quarterly basis, The
Corporate Library’s senior staff, including specialists in board practices, takeover defense, and
compensation, review and if necessary suggest
amendments to this research protocol. It thus
represents the firm’s evolving collective intelligence and expert opinion on how best to identify governance-related investment risks.
The chart below shows the growth of $1
billion invested in each of the three portfolios
based on The Corporate Library’s ratings compared to the Russell 1000 (shown in the bottom
line in the chart below). All three portfolios
studied were based on the Russell 1000 but
excluded certain companies, as follows:

Ratings and Study Methodology
The study shows outperformance during the
test period of July 2003 through February 2010
for three hypothetical portfolios constructed
by excluding certain companies based on their
governance rating, benchmarked to the Russell
1000. The governance ratings assigned by The
Corporate Library identify companies where
a divergence between the interests of management and shareholders may be placing investment value at risk.

• Portfolio 1, shown in the second line from
the top in the chart below, excludes all of
the companies whose overall governance was
rated D or F by The Corporate Library
• Portfolio 2, shown in the third line from the
top in the chart below, excludes all of the
companies rated D or F in overall governance
as well as both board and compensation

The ratings process has two parts. First,
a database algorithm scores each company’s
governance by assigning or deducting points
for a range of data items related to board
composition, executive compensation, takeover
defenses, and accounting compliance. Board
and compensation scoring components together
make up the majority (about 80 percent) of
the overall scoring system. Second, a ratings

• Portfolio 3, shown in the top line in the
chart below, is the strictest governance screen
and excludes those companies rated D or
F in either overall governance or board or
compensation.
For each case, the simulation assumed market-cap weighting, quarterly rebalancing, and
reinvestment of dividends at each quarter-end.
It also incorporated market-impact transaction
costs for a portfolio size of $1 billion.

Kimberly Gladman is Director of Research and Risk
Analytics, and Annalisa Barrett is a Senior Research
Associate of The Corporate Library.
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Performance of Hypothetical
Portfolio with Strictest
Governance Screen

outperformance of 275 basis points (“b.p”)
and cumulative outperformance approaching
25 percent. Standard deviation was 22.29 percent (vs. 21.84 percent for the benchmark).
Tracking error was 3.3 percent, the information
ratio was 0.82, and outperformance was seen in
61 percent of test months. Forty-four percent,
or 121 b.p., of the 275 annualized b.p. of active
return was stock-specific, and another 74 b.p.
are attributable to the financial industry underweight produced by the application of ratings
standards to each company on an absolute (not
“best-in-class”) basis.

The third portfolio, which excluded the companies rated D or F in either overall governance
or board or compensation ratings, showed
strongest outperformance. On average, this
portfolio excluded about half the benchmark
names and had annual turnover of 65 percent,
corresponding to an average holding period
per company of 1.5 years. In comparison to
the benchmark, the portfolio had a somewhat
smaller weighted average market-cap ($42 billion vs. $79 billion) and a slight growth tilt
(P/E ratio of 20.3 vs. 18); it was also persistently
underweight in financials and energy and overweight in technology stocks. These differential
factor exposures were much diminished when
the portfolio was compared to the benchmark
on an equal-weighted basis, demonstrating that
the market-cap weighting played a large role in
their creation.

Conclusion
Previous research on the relationship of governance ratings systems to investment performance has shown mixed results and the
significance of particular governance features
to equity returns is widely debated. However,
the Quantitative Services Group study presents evidence that a stock portfolio consisting
of companies categorized as least risky by
The Corporate Library sizably outperforms the
broad benchmark over the period from 2003
to 2010.

Annualized performance for the portfolio
was 6.91 percent, compared to 4.16 percent
for the benchmark, producing an annualized
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